ENALYSE

The role of Justice in the Peace-
Process - implementing the Rome
Statute of the ICC in the Democratic

Republic of the Congo

Overthe pasti4 years, the Demaocratic Repu-
blicof Congo (DRC) has faced armed conflicts,
causing a permanent state of emergency in
the humanitarian,securltyand humanrights
situatlon of the country.Atiocitles agalnstthe
civilian population have been repeatedly
committed by perpetrators from multlple
groups and mllitias (Including the natlonal
army), Insplred by the most diverse motives
but united by their brutal and inhumane
conduct.The absence of the Ruleof Law has
led to a generallzed status of impunitythat
has encouraged the repetitionof crimesand
the widespread use of violence as the only
means of retaliation and defense. After mili-
taiy conflagrations that brought about the
Impressive figure of 4 millioncivillan casual-
ties, an internationallyassisted process of
stabilization led tothelandmark elections of
2006, the first democratic presidential elec-
tions in the history of the DRC. The newly
elected Congolese Parllament, as soon as it
started operating In early 2007,s00n learned
that Congolese MPs Identified the fight
againstimpunity as one of the major chal-
lenges to change their country.

The DRC had ratified the Rome Statute of
the International Criminal Court (ICC) in
April 2002.1n 2004, the Congolese Govern-
ment, toovercomethe difficulties facing its
Judiclal and law-enforcement system, re-
ferred its confiict-situation to the jurisdlc-
tion of the ICC, which opened several
investigations and cases on crimes alle-
gedly committed after 1 july 2002, date of
entry into force of the Rome Statute of the
ICC. Meanwhile,over the pastfew years, the
Statute has been directly applied by the
Congolese military courts in a number of
cases. Unfortunately, it appears that this
applicatlon has been partial and selective.
Not only are these Courts generally control-
led bythe Executlve branch of the Govern-
ment, but they are also subject to mllitary
discipline and thusexposed to politico-mi-
litary hlerarchy. This has repercussions on
the Independence of the relevant judlciaiy
and on the (too often insufficlent) prote ¢
tlon for victlms and witnesses of crimes.

In 2008, a new text for a draft Blll forthe im-
plementation of the Rome Statutewasintro-
duced before the DRC Parllament: This
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legislation is almed at empowerlng civllian
Courts to exercise jurisdiction over cases of
genocide, crimes against humanity and war
crimes.Thedraftlegislatlonis ontheagenda
of the Parllament forthe first half of 2010.The
regimeof the Rome Statute Is based on com-
plementaly Jurisdiction and “vertical” coope-
ration between the ICC and Member States-
Horizontal cooperation belngthetraditional
inter-State cooperation among two entities
with equal legal status, which asslst each
other in judicial matters through the lens of
the principie of reclproclty. Vertical coopera-
tion is, on the other hand, the one required
bythe ICC under article ng of the Rome Sta-
tute toensure that the Court receives the ne-
cessary asslstance from State Partles to the
Statute:Itis not limited bythe principie of re-
ciprocityand the findings of the Courtinform
the cooperation regime. According to these
principies, States are required to ensure the
availabllity of natlonal proceedings to coun-
ter impunity for International crimes. These
duties of cooperation areentirely reflected in
the current draft implementing legislation of
the DRC and include the “arrest and surren-
der of suspects, protection-programmes for
victims and witnesses and procedures to
swiftly identify, trace and freeze or seize the
proceeds, property and assets "connected to
the crimes set out in the Rome Statute.

The possibility of freezing and confiscating
assets of suspected perpetrators is also Im-
portantfroma socio-esanomic point of view,
glven thatthe DRC s facing major problems
of corruptlon and the challenge of sustaina-
ble (economlc) development. Furthermore,
this provision would allow for a posslble use
of confiscated funds to put In place repara-
tions progiammes for victims. The effective-
ness of thls provislon once again depends on
the political will and capacity to implement
legislative, adminlstrative and budgetary
measures in this field. In fact, the protection
and participation of the victims and wlt
nesses form an innovativeand essentlal part
of the ICC's mandate. The DRC draft Bill ac-
cordInglylncludes new provislonsto guaran-
tee the rights of the accused, as well as the
protection of victims and witnesses.

Molence against the clvilian populatlon, In
partlcular women, is a phenomenon which

blights not onlythe DRC butthe entlre Great
Lakes and Central African region. Rape Is

. used as a weapon of war and is the leitmo-

tiv of hostilities for various armed groups, mi-
litlas and “regular” mllltary forces.The Rome
Statuteisalandmarkin thestruggleforgen-
der]ustice, codifyinga broad rangeof sexual
and gendercrimes and highlightingthe im-
portance of reparatlons (health care, em-
ployment, social inclusion, reconciliation) so
that the victims can regaintheir dignity. By
harmonizing its domestic law with the
Rome Statute requlrements, the DRC will
reinforce its legal arsenai to fight Impunity
for gender-blased crimes. However,whilethe
plight of sexualviolence and gendercrimes
begins to be recognized as such in the DRC,
thewllland means toimplement correspon-
ding laws are still widely lacking. This will
need to evolve for an efficient applicatlon of
the leglslation.

Last but not least, the DRC draft leglslatlon
retains the core principie of superior respon-
sibllity and rejects the doctrine of manifest
unlawfulness of thesuperior order and de-
fense of property as possible defense for
war crimes. The issue of the implementing
iegislation of the Rome Statute also gives
rise to an animated debate on the issue of
the death penalty,which currently exlstsin
DRC law and was last applied In 2003. Ho-
wever, in December 2005, the Congolese
Parllament adopted a new Constitution,
which no longer mentlons the death pe-
nalty. The ratificatlon of the Rome Statute
as well as the vote of the tabled draft blll
has profound and pragmatic implications
for this debate. in fact, a double standard
couldresult if major perpetrators of crimes
against humanity were to be found guilty
In The Hague and subjected to the maxl-
mum penalties underthe Rome Statute (ie,,
either life-lmprisonment or 3 maximum
term of 30 years of detention), while other
perpetrators of the same or lower level
crimes could still be subjectedto capital pu-
nishment before Congolese Jurisdictions.
Thedraft Bill thus presents a leglslative chal-
lenge which is likely to result, over time, In
an "equalization” and humanizatlon of the
Congolese justice system vis-avis the pre-
vaillng standard of International criminal
Justice.



Sadly,the DRC contlnues toface major chai-
lenges such as ongoing conflicts in certain
areas, weak institutions and a lack of
human resources and financial means pla-
guing the legal and Judiciai system all over
the country. Alithese hurdleswlll needto be
overcome to allow for a real and efficient
fight against impunity. However, an ade-
quate legislatlon is a first and necessary
stepin the rightdirectlon. Inthisregard,the
Rome Statute not only underpins the fight

agalnst Impunity but, thanks to its poten-
tial deterrent effect, if concretely appiled,
also has the potential to prevent the com-
mission of further international crimes in
the DRC and worldwide. Therefore, the ef-
fectlve implementation ofthe Statute's pro-
visions into the Congolese domestlc law,
together with broad legal reform efforts in
thefleld of Justice and security, is an impor-
tant contributlon to impede the widespread
human rights vlolations that threaten the
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well-belng of Individuals, democracy an

iong lasting peace in the DRC. It is therefore
of utmostimportancethatthe national im-
plementing legisiation ofthe Rome Statute
oftheiCC be treated as a priori ty-item on
the agenda of the next parliamentary ses-
slon ofthe DRC, starting on 15 March 2010.

Stefanie Kueng, International Law & Human
Rights Programme, Parliamentarians
Jor Giobal Action (PGA).

Actualite en bredf...

UN POLE CRIMES CONTRE
L'HUMANITE A L'ETUDE EN
FRANCE

Le 3 mars 2010, un projet de loi a été exposé
au consell des ministres en France visant a
créer des pdles spécialisés sur les crimes
contre 'humanité et les crimes de guerres.
En contrepartie, le Tribunal aux armées de
Parls (TAP), seule Jurldiction frangaise com-
pétente a i'heure actuelle pour juger des af-
faires Impliquant des militalres frangais a
I'étranger (et qui traite environ 1600 cas par
an), sera supprimé et rempiacé par une for-
matlon spéclalisée au sein du tribunal de
grandeinstancede Paris. Les treize enquétes
ouvertes par la justice frangalse contre des
présumés génocidalres rwandais tomberont
ainsi sous la compétence du pdle spéclallsé
sur les crimes contre I'humanité. Ce projet
vise 3 combattre |a ienteur de la procédure
francalse en la matiére. Aucun Jugement na
&té encore été rendu a ce Jour. amenant par
ailleurs la Cour européenne des droits de
I'nomme a concluredans|'affaire Mutimura
c. France (requéte n°46621/99) du 8 Juin
2004 a la violatlon des articles 6§1 et 13
CEDH,jugeant que I'affaire n'avait pas été
traitéedans un « délai raisonnable ».

SPANISCHE JUSTIZ STELLT ERMITT-
LUNGEN IM ZUSAMMENHANG
MIT DER GEWALTSAMEN UNTER-
DRUCKUNG DER PROTESTE IN
TIBET EIN

Die Ermittlungen gegen zwei chinesische Mi-
nister, zwel Generdle und drel politische
Funktlondre wurden elngestellt. Im August
2008, unmitteibar vor der Eréffnung der
OlymplschenSplelein Peking, hatte der Ma-
drider UntersuchungsrichterSantiago Pedraz
auf Anfrage mehrerer Menschen- rechtsor
ganisationen hin Anklage erhoben und den
Verdachtigten vorgeworfen,einen allgemel-
nen und systematischen Angriff gegen die
Zivilbevdlkerung gefiihrt zu haben, der min-
destens 203 Todesopfer, mehr als tausend
Verletzte und sg72illegal Verhaftete und Ver-

schwundene zur Foige hatte.” Jetzt sah er
slch gezwungen, dle Ermittiungen einzustel-
len. Die gewaltsame Unterdriickung der Pro-
teste, so Pedraz, falle nicht in die
Zustandigkeit spanischer Gerichte. Damit
zeichnet sich elne neue Tendenz in der spa-
nischen Strafverfoigung ab: Bis im Oktober
2009 gait in Spanien das uneingeschrankte
Weltrechtsprinzip, demzufolge besonders
gravierende Verbrechen,obwohl sievon Aus-
Iandern und Im Ausland begangen worden
waren, In Spanien verfolgt werden konnten
(vgl. TRiALJournal Nr. 20). Aufder Grundlage
dieses Prinzips liefen 2009 in Spanien 14 Er-
mittlungen, darunterUntersuchungen bezi-
glich der Foltervorwiirfe von Guantanamo-
Gefangenen und der Gaza-Offensive Israels.
Die Ermittiungen blieben nicht ohne politl-
sche Auswirkungen:die USA israel und China
machten Druckaufdie spanische Regierung.
China drohte unter anderem mit derVerhaf-
tung des Untersuchungsrichters Pedraz,
sollte dieser nach China reisen, und warnte
die Reglerung davor, sich in Chinas inneren
Angelegenheiten elnzumischen oder tlbeti-
sche Separatlsten zu unterstiitzen. Im Okto-
ber 2009 kam es daraufhin zu einer
Justizreform: Kiinftig diirfen spanische Ge-
richte Menschenrechtsverlezungen Im Aus-
land nur dann verfolgen, wenn spanische
Staatsbirger als Opfer betroffen oder als
Taterdaran beteillgtwaren,oder dieTatersich
in Spanlen befinden. Obwohi das Cesetz
nicht rickwlrkend gilt, hat es anscheinend
dazu gefiihrt, dass die Ermittlungen bezii-
glich Tibet nicht weitergefihrt werden.

ARRESTATION DE LA VEUVE DU
PRESIDENT RWANDAIS ASSASSINE
EN 1994

Agathe Kanziga, la veuve du défunt présl-
dent rwandals Juvénal Habyarimana, figure
parmi les personnes visées par une plainte
pour complicité de génoclde et de crime
contre I'humanité devant Ia Justice fran-
gaise.Vivant en Francedepuis1gg8, ol elie
a déposé une demande d'asile rejetée par

I'OFPRA au motif des «lourdes présomp-
tions de complicité de crimes contre I'hu-
manlté» pesant sur elle, elle a été
interpellée le 2 mars dans son domicilede
I'Essonne en réglon parislenne en vertu
d'unmandat d'arrét internatlonal émis par
Klgall. Les autorités rwandalses i'accusent
d'avoir participé a ia planlfication et a l'or-
ganisation du génocide de 1994. D'aucuns
la volentcomme membre du clan « Akazu
», premler cercle du pouvolr hutu qui a fo-
menté le génoclde, et Impliquée dans ies
organes de propagande. Cette arrestation
ressemble 3 un coup médiatico-diploma-
tiquedu présldentfrangals, qui rentred'une
visite historique au Rwanda. Les relations
entre les deux pays viennent en effet d'étre
rétablies et Nicolas Sarkozy avait aiors as-
suré que les responsables du génoclde de-
valent étre punls, o qu'ils se trouvent.
AgatheKanzigaadepuis lors été remiseen
liberté sous contrdle Judiciaire. L.a question
de savoir sl eile sera jugée en France ou ex-
tradée au Rwanda resteouverte, ce pays ne
donnant a l'évidence pas toutes les garan-
tles du respect d'un procés équltabie.

GAzA: UN-GENERALVERSAMM-
LUNG FORDERT ERNEUT UNAB~
HANGIGE UNTERSUCHUNG VON
MENSCHENRECHTSVERLETZUN-
GEN UND KRIEGSVERBRECHEN

In der Generalversammlung der Vereinten
Nationen stimmte eine MehrzahlderLan-
der am 26.Februar2oofiir eine nicht bin-
dende Resolutlon, in der Israel und die
Hamas aufgefordert werden, Menschen-
rechtsverletzungen und Kriegsverbrechen
wahrend der Gaza-Offensive Israels zu un-
tersuchen. Die Resolution sieht einen Re-
port von Generalsekretdr Ban Ki-Moon
iber die erzielten Fortschritte nach 5 Mo-
naten vor.Von den 192 Mltgliedern stimm-
ten 98 fir elne ,unabhdngige,
glaubwirdige" Untersuchung. Sieben
stimmten dagegen (darunter Israel und
die USA) und 31enthlelten sich.




