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The role of Juslice in lhe Peace• 
Process - implemenling lhe Home 
Slalule of lhe ICC in lhe Democralic 
Republic of lhe Congo 
Over the past14 years, the Democratic Repu
blicofCongo (DRC} hasfaced armed ronfllcts, 
causing a permanent state of emergem:y in 
the humanitarian,securltyand human rlghts 
sltuatlon ofthe counll)I.Atrocitles agalnstthe 
civilian population have been repeatedly 
committed by perpetrators from multlple 
groups and mllltlas (lncludlng the natlonal 
army}, lnsplred by the most dlverse motives 
but unlted by their brutal and inhumane 
conduct.The absence ofthe Ruleof Law has 
led to a generallzed status ofimpunitythat 
has encouraged the repetltlon ofcrlmes and 
the widespread use ofviolence as the only
means of retaliation and defense.After mill
ta¡y conflagrations that brought about the 
lmpresslve figure of 4 mllHon civillan casual
t!es, an lnternatlonally-assisted process of 
stabilization led tothe landmark elections of 
2006, the tirst democratic presidential elec
tions In !he hlstol)I of !he DRC The newly
elected Congolese Parllament. as soon as it 
started operatlng In early 2007,saan learned 
that Congolese MPs ldentlfied !he fight 
against impuntt;y as one ofthe majar chal
lenges ta change thelr country. 

The DRC had ratifled the Rome Statute of 
the lnternatianal Criminal Caurt (ICC) In 
April 2002. In 2004, the Cangolese Govern
ment, to overcome the dlfficultles faclng lts 
Judtclal and law-enforcement system, re
ferred its confllct-situatian ta the jurisdlc
tion of the ICC, which opened severa! 
lnvestlgatians and cases on crlmes alle
gedly commltted after 1 July 2002, date of 
entry into force ofthe Rome Statute of the 
ICCMeanwhlle,over the pastfew years, the 
Statute has been directly applied by the 
Congolese milltary courts in a number of 
cases, Unfortunately, it appears that this 
applicatlon has been partial and seledive. 
Not only are these Caurts generally control
led bythe Executlve branch of the Govern
ment, but they are also subject to mllitary 
dlscipl!ne and thus expased to politico-mi
litary hlerarchy. Thls has repercussions on 
the lndependence of the relevant judlciary 
and an the (too ofl:en lnsufficlent) prote c 
tlon for victlms and wltnesses of crlmes. 

In 2008,a new textfor a draft Blllforthe im
plementation ofthe Rome Statute was intro
duced befare the DRC Parllament, Thls 
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legislation is almed at empowerlng civllian 
Courts to exercise jurisdict!on over cases of 
genocide,crimes against humanity and war 
crlmes.The draftlegislatlon Is ontheagenda 
ofthe Parllament forthe first halfof 2010.The 
regime afthe Rame Sta tute Is based on com
plementary Jurisdlctian and "vertical" coope
ration between the ICC and Member States
Horizontal cooperation belngthetraditronal 
inter-State cooperatian amang twa entities 
with equal legal status, whlch asslst each 
other in judicial matters through the lens of 
the principie of reclproclty, Vertlcal coopera
tion Is, on the other hand, the one required 
bythe ICC under article 119 ofthe Rome Sta
tute to ensure that the Court receives the ne
cessary asslstance from State Part!es to the 
Statute lt Is no! llmlted bythe principie of re
clprocily a nd the findings ofthe Court lnfonm 
the caoperatron regime. According to these 
principies, States are required to ensure the 
availabllity of natlonal proceedlngs to coun
ter lmpunityfor lnternational crlmes. These 
duties of cooperat!on areentirely reflected in 
the current draft implementlng legislation of 
the DRC and indude the "arrest and surren
der of suspects, protectlon-programmes far 
vlctims and witnesses and procedures ta 
swiflly identify, trace and freeze or seize the 
proceeds, property and assets "connected to 
the crimes set out In the Rome Statute. 

The possibility offreezing and confiscating 
assets of suspected perpetrators Is also lm
portantfrom a soclo-economlc point ofview, 
glven thatthe DRC Is faclng majar problems 
of corruptlon and the challenge of sustaina
ble (ecanomlc) development. Furthermore, 
this provision would allowfor a posslble use 
of confiscated funds to put In place repara
tions programmes far vict!ms. The effectlve
ness ofthls provislon once agaln depends on 
the political will and capacllyto implement 
legislatlve, adminlstratlve and budgetary 
measures in this field. ln fact, the protection 
and partlclpation of the victlms and wlt 
nessesform an !nnovatlveand essentlal part 
of !he ICC's mandate. The DRC draft B111 ac
cordlnglylndudes new provislonsto guaran
tee the rlghts ofthe accused, as well as the 
protection of victims and witnesses. 

Vlolence agalnst the clvlllan populatlon, In 
partlcular women, Is a phenomenon which 

bllghts not onlythe DRC butthe entlre Great 
Lakes and Central African region. Rape Is 
used as a weapon ofwar and is the leitmo
tiv of hostilitiesfor various armed groups, ml
litlas and"regular" mllltaryforces.The Rome 
Statute isa landmarkln thestruggleforgen
der justlce,codifyinga broad rangeofsexual 
and gendercrimes and highlightlngthe lm
portance of reparatlons (health care, em
ployment, social inclusion, reconciliatlon) so 
that !he victlms can regaln thelr dlgnlty. By 
harmonizing its domestlc law with the 
Rome Statute requlrements, the DRC will 
reinforce its legal arsenal to fight lmpunity 
far gender-blased crimes. However, while the 
plight of sexual violen ce and gendercrlmes 
beglns to be recognized as such in the DRC, 
the wlll and mea ns to implement correspon
dlng laws are still widely lacking. This will 
need to evolve for an efficlent applicatlon of 
!he leglslatlon.

Last but no! least, !he DRC draft leglslatlon 
retains the core principie of superior respon
sibllity and rejects the doctrine of manifest 
unlawfulness ofthesuperior order and de
fense of property as posslble defense for 
war crlmes. The issue of the lmplementing 
legislation of the Rome Statute also gives 
rise to an animated debate on the issue of 
!he death penalty, whlch currently exlsts in
DRC law and was last applled In 2003. Ho
wever, in December 2005, the Congolese
Parllament adopted a new Constitution,
which no longer mentlons the death pe
nally. The ratlficatlon of the Rome Statute
as well as the vote of !he tabled draft blll
has profound and pragmatic implications
for this debate. In fact, a double standard
could result lf majar perpetrators of crimes
agalnst humanlly were to be found gullly
In The Hague and subjected to the maxl
mum penalties under the Reme Sta tute (i.e.,
either life-lmprisonment ar a maxlmum
term of 30 years of detentlon), while other
perpetrators of the same ar lower level
crimes rould stlll be subjectedto capital pu
nishment befare Congolese jurisdictlons.
The draft B111 thus presents a leglslative chal
lenge whlch Is likely to result, □ver time, In 
an "equalization" and humanizatlon of the 
Congolese justice system vis-i3-vis lhe pre
vaillng standard oflnternatlonal criminal
Justlce.



Sadly, the DRC contlnues toface majar chal
lenges such as ongoing conflicts in certain
areas, weak institutions and a lack of
human resources and financia[ mea ns pla
gulng the legal and Judicial system ali over 
the counlry.Allthese hurdleswlll needto be
overcome to allow for a real and efficient
fight against impunity. However, an ade
quate legíslatlon is a flrst and necessary
step In the rlght directlon. In thls regar d. the
Rome Statute no! only underplns the fight

agalnst lmpunlty but, thanks to lts poten
tlal deterrent effect, lf concretely applled,
also has the potential to prevent the com
mission of further internatlonal crlmes in
the DRC and worldwlde, Therefore, the ef
fectlve lmplementallon ofthe Statute's pro
visions into the Congolese domestlc law,
together with broad legal reform efforts in
thefleld of Justice and securlty, Is an impor
tant contributlon to !mpede the wldespread 
human rlghts vlolatlons that threaten the 
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well-belng of Individua Is, democracy a�,
long lasting peace in the DRC. lt Is therefore
of utmost importancethatthe national im
plementing legislation ofthe Rome Statute
ofthe ICC be treated as a prlorf ty -ltem on
the agenda of the next parliamentary ses
slon ofthe DRC, startíng on 15 March 2010.

Stefanie Kueng, lnternational Law & Human 

Rlghts Programme, Parl/amentarians 

far Global Aetfon (PGA). 

Aclualilé en bref ... 
UN POLE CRIMES CONTRE 
L'HUMANITÉ A. L1ÉTUDE EN 
fRANCE 
Le 3 mars 2010, un projet de loi a été exposé
au consell des ministres en France vlsant a
créer des p6Ies spécialisés sur les crimes
contre l'humanlté et les crlmes de guerres.
En contrepart!e, le Tribunal aux armées de
Parls (TAP), seule jurldiction fram;aise com
pétente a l'heure actuelle pour Juger des af
falres lmpliquant des m111talres fram;:a!s a
l'étranger {et qui traite enviran 1600 cas par
an), sera supprimé et remplacé par une for
matlon spédalisée au sein du tribunal de
grande lnstance de Paris. les treize enquétes
ouvertes par la just!ce franc;alse contre ·des
présumés génocldalres rwandais tomberont 
alnsi sous la compétence du p6Ie spédallsé 
sur les crimes contre l'humanité. Ce projet
vise a combattre la lenteur de la procédure
fran� lse en la matiére.Aucun jugement n'a 
été encare été rendu a ce jour; amenant par
ailleurs la Cour européenne des droits de
l'homme a condure dans !'affaire Mutlmura
c. France (requel:e n"46621/99) du 8 Juin
2004 a la violatlan des articles 6§1 et 13
CEDH,jugeant que !'affaire n'avait pas été
traitéedans un II délai raisonnable n.

SPANISCHE )USTIZ STELLT ERMITT· 
LUNGEN IM ZUSAMMENHANG 
MIT DER CiEWALTSAMEN UNTER· 
DRÜCKUNG DER PROTESTE IN 
TIBET EIN 
Die Ermittlungen gegen zwei chinesische Mi
nister; zwel Genercile und drel politlsche
Funktlonare wurden elngestellt lm August
2008, unmittelbar vor der Er6ffnung der
Olymplschen Splele in Peking, hatte der Ma
drider UntersuchungsrichterSantlago Pedraz 
auf Anfrage mehrerer Menschen- rechtsor
ganisationen hin Anklage erhoben und den 
Verdachtigten vorgeworfen.,e!nen allgemel
nen und systematischen Angriff gegen die 
Zlvilbevolkerung geführt zu ha ben, der mln
destens 203 Todesopfer; mehr als tausend
Verletzte und 5972 illegalVerhaftete und Ver-

schwundene zur Folge hatte." Jetzt sah er
slch gezwungen,dle Ermlttlungen einzustel
len. Die gewaltsame Unterdrückung der Pro
teste, so Pedraz, falle nicht in die 
Zustandigkeit spanischer Gerlchte. Damit 
zeichnet sich elne neue Tendenz in der spa
nlschen Stra1verfolgung ab: Bis lm Oktober 
2009 galt in Spanien das uneingeschrcinkte
Weltrechtsprinzip, demzufolge besonders 
gravierende Verbrechen,obwohl sievon Aus
landern und lm Ausland begangen worden
waren, 1n Span!en verfolgt werden konnten
(vgl. TRIALJournal Nr. 20).Auf der Grundlage 
dieses Prinzips liefen 2009 In Spanien 14 Er
mittlungen, darunter Untersuchungen bezü
glich der Foltervorwürfe von Guantánamo
Gefangenen und derGaza-Offenslve lsraels. 
Die Ermittlungen blieben nfcht ohne politl
scheAuswirkungen:die USA.Israel und China 
machten Druckaufdlespanlsche Regíerung. 
China drohte unter anderem m!t derVerhaf
tung des Untersuchungsrichters Pedraz,
sollte dieser nach China relsen, und warnte
die Reglerung davor; sich in Chinas inneren
AngelegenheH:en elnzumlschen oder tlbetl
sche Separatlsten zu unterstützen. lm Okto
ber 2009 kam es daraufhin zu einer
Justizreform: Künftig dürfen spanlsche Ge
richte Menschenrechtsverletzungen lm Aus
land nur dann verfolgen, wenn spanlsche
Staatsbürger als Opfer betroffen oder als
Taterdaran beteillgtwaren,oder die Táters!ch
in Spanlen befinden. Obwohl das Gesetz
nicht rückwlrkend gilt hat es anscheinend
dazu geführt, dass die Ermlttlungen bezü�
glich llbet nicht weitergeführt werden. 

ARRESTATION DE LA VEUVE DU 
PRÉSIOENT RWANDAIS ASSASSINÉ 
EN 1994 
Agathe Kanziga, la veuve du défunt présl
dent rwanda!sJuvénal Habyar!mana, figure
parml les personnes vísées par une plainte
pour complicité de génoclde et de crlme
contre l'humanité devant la justice fran
c;aise. Vivant en France depuls 1998, oü elle
a déposé une demande d'asile rejetée par

l'OFPRA au moUf des ulourdes présomp
tíons de complicité de crlmes centre l'hu
manltén pesant sur elle, elle a été
interpellée le 2 mars dans son domicile de
l'Essonne en réglon parlslenne en vertu
d'un mandat d'arret internatlonal émis par
Klgall. Les autorltés rwandalses l'accusent
d'avoir participé a la planlficatlon et a l'or
ganisatlon du génodde de 1994- D'aucuns
la volentcomme membre du dan 11 Akazu
n, premler cerde du pouvolr hutu qui a fo
menté le génoclde, et lmpllquée dans les
organes de propagande. Cette arrestation
ressemble a un coup médiaticowdiploma
trquedu présldentfrarn;a!s,qui rentre d'une
visite hlstorlque aú Rwanda. les relatlons
entre les deux pays vlennent en effet d'ftre
rétablies et Nicolas Sarkozy avait alors as
suré que les responsables du génodde de
valent etre punls, oü qu'ils se trouvent.
Agathe Kanzíga a depuls lors été remise en 
liberté sous contróle judiciaire. la question
de savolr sl elle sera Jugée en France ou ex
tradée au Rwanda resteouverte, ce pays ne
donnant a l'évldence pas toutes les garan
tles du respect d'un procés équltable.

GAZA: UN-GENERALVERSAMM· 
LUNCi FORDERT ERNEUT UNAB• 
HANCilCiE UNTERSUCHUNG VON 
MENSCHENRECHTSVERLETZUN· 
GEN UNO KRIECiSVERBRECHEN 
ln der Generalversammlung derVereinten
Nationen stlmmte elne Mehrzahl der Lan
der am 26. Februar 2010 für eine nlcht bin
dende Resolutlon, In der Israel und die
Hamas aufgefordert werden, Menschen
rechtsverletzungen und Krlegsverbrechen
wahrend derGaza-Offensive lsraels zu un
tersuchen. Die Resolution sleht einen Re
port van Generalsekretar Ban KI-Moon
über die erzielten Fortschrltte nach s Mo
naten vor. Van den 192 Mltgliedern stlmm
ten 98 für elne .,unabh.;ingige,
glaubwürdige" Untersuchung. Sieben
stimmten dagegen (darunter Israel und
die USA) und 31 enthlelten slch.


