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Therefore, the quality of the judges has fundamental importance to the
performance, efficiency, and effectiveness of the ICC, which is at the heart of
the long-term success of the ICC and the Rome Statute system as a whole. The
process for electing ICC judges consists of three phases:
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Election

Their election by the Assembly of States Parties (ASP) based
on the principle of “one State, one vote”.
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In accordance with the legal framework of the Rome Statute, judicial
candidates to the ICC “shall be chosen from among persons of high moral
character, impartiality, and integrity who possess the qualifications required in
their respective States for appointment to the highest judicial office.”
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Despite the clear legal framework provided by the Rome Statute on the
qualifications of the judicial candidates, the political considerations arising
during the domestic national nominations phase, and spilling into the election
phase, have hindered the transparency of the process. As such, ensuring that
the ICC judges are of the highest caliber starts at the domestic level, i.e., by
guaranteeing that only the best candidates are nominated by States for the
ICC judicial elections through a transparent and merit-based process.

Unfortunately, as revealed by the Open Society Justice Initiative (OSJI) 2019
Report?, formal processesforthe nationalnomination of judicial candidates are
often inadequate, leading to the ad hoc selection of candidates based on non-
specified criteria. In the review process undertaken by the Independent Expert
Review (IER)? - some of the Court’s problems “may be in part the result of the
standard of some of the Judges, in particular, that the ability and experience
of some of the Judges who have been elected has not marked them out as
Judges or jurists of the highest caliber sought by the Court.”

In this handbook, PGA sets forth specific criteria and recommendations
for Parliamentarians to encourage their governments to improve national
nomination procedures for ICC judicial candidates and adopt good practices
and requirements to ensure these processes are fair, transparent, and merit-
based. The goal of robust nomination procedures is to ensure that only
candidate judges or jurists of the highest caliber make it on the ballot.

1 Open Society Justice Initiative (2019) Raising the Bar: Improving the Nomination and
Election of Judges to the International Criminal Court.

2 In December 2019, the Assembly of States Parties (ASP) to the Rome Statute for the ICC
established the Independent Expert Review. The overall mandate of the Experts was to
‘identify ways to strengthen the ICC and the Rome Statute system in order to promote
universal recognition of their central role in the global fight against impunity and enhance
their overall functioning’ The Experts were tasked with making ‘concrete, achievable
and actionable recommendations aimed at enhancing the performance, efficiency and
effectiveness of the Court and the Rome Statute system as a whole’. The Report, published
on 30 September 2020, identified 384 recommendations, out of which 10 were focused on
the improvement of the system of the nominations of the judges.

3 International Criminal Court (30 September 2020) Independent Expert Review of the
International Criminal Court and the Rome Statute System Final Report.
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ELIGIBILITY CRITERIA FOR ICC JUDICIAL CANDIDATES
UNDER THE ROME STATUTE

According to article 36(3)(a)-(c) of the Rome Statute, candidates for Judges of the
Court:

@ Shallbe chosenfrom among persons of high moral character, impartiality,
and integrity who possess the qualifications required in their respective
States for appointment to the highest judicial offices.

@ Have, alternatively:

a. Established competence in criminal law and procedure, and the
necessary relevant experience, whetherasjudge, prosecutor, advocate
or in other similar capacity, in criminal proceedings (List A), or

. Established competence in relevant areas of international law such
as international humanitarian law and the law of human rights, and
extensive experience in a professional legal capacity, which is of
relevance to the judicial work of the Court (List B).

@ Haveanexcellentknowledge of and be fluent in at least one of the working
languages of the Court: English and French.

Although PGA does not take a position on individual candidates nominated by
States, we urge legislators to encourage States to consider additional criteria to
elect candidates:

@ The person shall serve independently and impartially from the State.

@ The person shall have a proven understanding and experience of the
fundamental rights of accused persons to fair trials.

@ The person shall have a proven understanding and experience of
victims’ rights to remedies and reparations and to participate in criminal
proceedings.
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HOW TO ENSURE THAT THE ICC JUDICIAL CANDIDATES
ARE THE MOST COMPETENT?

Other factors have superseded criteria on expertise and integrity when States have
putforward nominees,includingpolitical ones. Nominations and elections of judicial
candidates have devalued merit-based qualifications in favor of political interests.
Two of the main consequences are that qualified individuals are discouraged from
running, and States are reticent to put forward candidates.

Article 36(4)(a) of the Rome Statute provides that nominations of candidates for
election to the ICC may be made by the State Party either:

@ By the procedure for the nomination of candidates for appointment to
the highest judicial offices in your State; or

@ By the procedure provided for the nomination of candidates for the
International Court of Justice (ICJ) in the Statute.

While your State might have other specific rules governing the nomination of
candidates to international judicial organizations, PGA encourages Members of
Parliament to enter into discussions and recommend* their respective governments
to:

4 These recommendations are taken from the OSJI Report “Raising the Bar: Improving the
Nomination and Election of Judges to the International Criminal Court.”
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THE ELECTORAL PROCESS AT THE EUROPEAN COURT
OF HUMAN RIGHTS (ECtHR)

The domestic nomination procedure applied at the European Court of Human
Rights, established by the Council of Europe, has been identified by PGA as the most
relevant benchmark with features of the domestic nomination procedure that could
be effectively incorporated - with appropriate and necessary modifications - into
the Rome Statute system.

There are two phases of the election process:

1. Thenational selection procedure, in which each member state chooses a
list of three qualified candidates; and

2. The election procedure undertaken by the Parliamentary Assembly of
the Council of Europe, in which the qualifications of the three candidates
are assessed before the actual elections.

For this report, only the first process will be further explained.

National selection procedures
- transmission of a list of three candidates

States should ensure that their national procedure is fair and transparent when
selecting their three candidates. They have to issue public and open calls for
candidates with the pre-established merit-based criteria for selecting the
candidatures. This entails that all candidates must have appropriate legal
qualifications and experience, an active knowledge of either English or French,
and at least a passive knowledge of the other language.

To help ensure candidates are fully qualified, an international panel of Council of
Europe experts offers governments confidential advice on potential candidates
before the final list of three is sent to the Assembly.

The Committee of Ministers of the Council of Europe developed a detailed guideline
for the Member States, which includes specific recommendations on how to proceed
with the election of candidates and an explanatory memorandum containing good
practices for each action point.
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https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=09000016805cb1ac
https://www.coe.int/t/dgi/brighton-conference/documents/Guidelines-explan-selection-candidates-judges_en.pdf

HOW WOULD THIS BE APPLICABLE AT THE ICC TO ENSURE
TRANSPARENT AND MERIT-BASED PROCEDURES?

The main points, incorporating the above ECtHR criteria to the domestic
nomination would make it obligatory for States to:

@ Publish an open call for applications that lay down the requirements of
eligibility under List A and/or List B of Article 36 of the Rome Statute;

@ This should be followed by a thorough and transparent technical
assessment of the qualification and competencies of the candidates to
serve as senior judges, including their abilities to adjudicate complex
crimes.

@ A State Party that has fulfilled these conditions may submit a proposed
nomination of three candidates (if feasible- States with less than 5 million
inhabitants could be exempted from the requirement) to the Advisory
Committee on Nominations at least four months before the official term of
presentation of judicial candidates. In addition, the selection committee
of the State Party would produce a ranking list of the candidates that
should be delivered to the Advisory Committee on Nominations.

WHAT CAN YOU ASKYOUR GOVERNMENT?

Besides calling on your respective government to convene a transparent, pre-
established, and merit-based national-level procedure (open call for nominations),
legislators are encouraged to:

i O o

¥ P |

Pose a parliamentary Write a letter to the Make an oral or written
question on the Ministry of Foreign statement.
nomination process. Affairs or the appropriate

government official in
your country.
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PGA has prepared the following questions, which focus on whether your State
has established any formal procedures or regulations for nominating candidates
for judicial positions at the ICC and, if so, how these procedures or rules are
implemented to ensure transparency, impartiality, and merit-based nomination and
election of candidates. These questions also address how the government ensures
that nominated candidates have the necessary expertise, qualifications, and
commitment to the values and principles of the ICC and undergo rigorous vetting
and screening processes to ensure their suitability for judicial positions at the Court.

. Are there any national laws /regulations/formal procedures/guidelines
that govern the process of nominating candidates for judicial positions
at the ICC?

. Ifso, can the government provide details if the nomination is made by the
procedure for nomination of candidates to the highest offices in the State,
the process for nomination of candidates for the International Court of
Justice (ICJ) according to the ICJ Statute, or a different one?

. What criteria does the government use to evaluate potential nominees
for judicial positions at the International Criminal Court?

. How does the government ensure the nomination process is transparent
and free from political interference or bias?

. What steps does the government take to ensure that the nominated
candidates understand the mandate and objectives of the ICC and are
committed to upholding the values and principles of the Rome Statute?

. What steps does the government take to ensure that the nominated
candidates have a strong track record of upholding the rule of law and
defending the independence of the judiciary?

. Howdoesthe governmentensure thatthe nominated candidates undergo
rigorous vetting and screening processes to ensure their suitability for
judicial positions at the ICC?

. How does the government ensure that the nominees for judicial positions
at the ICC are independent, impartial, and of high moral character?

. What consultation process does the government undertake with the
judiciary, legal profession, and civil society organizations in nominating
candidates and determining the suitability of potential nominees for
judicial positions at the ICC?




HOW CAN PGA SUPPORT YOU?

Establishing a national procedure for the nomination of Judges for the ICC provides
a transparent and standardized process for selecting candidates and ensures that
they have the necessary expertise, qualifications,and commitment to the values and
principles of the ICC. By establishing clear criteria and procedures for nominating
candidates, States will promote the independence, impartiality, and integrity of the
ICC.

The ICC is a global institution that relies on the cooperation and support of States
Parties to fulfill its mandate effectively. Having national nomination procedures for
judicial positions at the ICC and ensuring that the nominated candidates have been
selected through a transparent, impartial, and merit-based process is essential for
the Court and enhances its legitimacy and credibility in the eyes of the international
community. This, in turn, can strengthen the Court’s ability to carry out its work
effectively, particularly in the face of political pressure or criticism.

Parliamentarians have an essential role to play in this process. PGA is of the view
that with these practices, legislators can assist their governments in guaranteeing
that the Court is composed of highly qualified and impartial judges committed to
upholding the Rule of Law and ensuring justice for victims of international crimes.

THE PGA SECRETARIAT OFFERS ITS ASSISTANCE BY:

@ Sharing concrete models of judicial appointment processes that have
been characterized as fair, transparent, and based on merit-based
competitions at the national level.

@ Sharing procedures that have been identified by otherjudicialinstitutions
as good practices, including the reformed procedure for national
nominations to the European Court of Human Rights (ECtHR), which
compels Member States to publish open calls for applications for judicial
positions.

@ Drafting statements or parliamentary actions following the above criteria
(see, for instance, the public letter we addressed to our members in

English, French, and Spanish).
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https://mailchi.mp/pgaction/call-for-action-to-pga-members-on-judicial-nominations-for-the-icc
https://mailchi.mp/pgaction/appel-laction-adress-aux-membres-de-pga-sur-la-nomination-et-la-prsentation-des-candidatures-aux-postes-de-juges-vacants-la-cpi
https://mailchi.mp/pgaction/call-for-action-to-pga-members-on-judicial-nominations-for-the-icc-08h16to6qm
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